STATE JOURNAL, TUESDAY EVENING, JULY 10, 1894.

. - X L = — R ———— -
F oW - - i — o = = —
Puhllshed July 1504, tata of tha E and sn attach- | upon ths information. Afterward ths indorse- | does not participate InShe wrongfa! intsnt of Error from Lesvenworth County. ™
¥ . ment is and leviod n ths real es- | ment was stricken off, when the motion wes | the debtor. ] |
= lu;,lm g st husband has ewed snd an made ths ol 2. A creditor, who Is lu absolute good fsith AFFIEMED, i i
: sold and of the same with tha in- | trinl permisting the county alttornay to In- | takes the property of his dulitor at a fair valu- * I -
ot o hinder, delny and dsfrand his credis- | dorse tha oames of the same witnesses opon | ation in payment of his debtalthough the pay- | SriLasva BY res CouRr. ALLEN. J -
ors, mdumla-q\'nml!; & settienient he- | the information, Itappears Lhat fhe siten- | ment of an Hosest debt may absorb the entire I
tweun the plaintie e defencdentis, the | tlog of the defendent and his attornays was | pro of the debior, commits no fraud Section cn-uw the laws of 15801, en- ; "
on is migswd nporn The consicersiion | ealied 1o the witmmesses, and farthear, £ in- ALY one. titled, “An Aek In ] n to t!ﬂughta Penl-
that the b ives e plaintify his mote | quiry had been miade of e of them ss to 4 g was named ss defenndans unua‘?." ia vold, belong In viols oot only
TR for $13000: Held Toas thereafter In an sction | what thelr testimony would e, ifell, under | in the attacimens silts broughl by the ered- | of section 16, article 2, of the sonstitation, bus hmt Desicons
upon the note, the plafagif i< not encitled to | the clreumsiances fican not be sald that the | fiors but the goods ware levied upen as the | of other constitutions! provisions as well £ .
The Burrion Land & Towm Company ¥k | e e Sraerty of the basparit, | drssine - i e ;“ﬁ:h?-:’dem{;m s the, NIk bo ;‘t‘Lﬂ“m’“ Stock All New
wr son e progesty o e Lasband, | dorseiient. © ® - a : .
Sgrocny B RO ‘:'iu L no(ugh.l‘oh. n’r.hfo' .tl’s;zgoolheeu le&nqn& 24 “‘;id‘“"‘“““'*“' that per - callsd :a -.t;fu WS but ﬂl;-mm ?h«h trin{ Atl&itj: * & Q. J. naoaﬂi-
‘orth Coun and s 15 In the wifs, w then and now arors not pay taxes on parson ropar o the Aakter ) attachmen ERAL lark Supreme Uonrs.
e AAIee r o £O OWIE Mo saitie. !m malpuccdl year doer g:c provel -me’ creditors abandoned the proseca- ( ~
MODIFIED. All the justiges concurning. wWere lqunuu?! as jarors, whers It | tion of the nitschmens suits inst the more a' B
A true copy. does not asppear but what they may bave been snd they m-rn dismissed 1o him. Held, | g0
SYLLARTS, Ev var JoilEr. Honrow. C. J Atlast: €. J. BROWRN, :.Emn she assessment rolls nlio in the l.sting L the creditofs were utos-imi from Msseri-
{uszar) Clark Suprume Court. renl und peragnal . ing that the action of replevin could notbe | g0 (o bord Plase Land Company ws. 5. M.
1. Tha rule is that whem properiy has been i 4. Deslarstions made in the bailef of iin. | mainiained because 1t was | n before the Tawis s
inelnded by mistass in & doed which the pendiuy death are admissidble In evidencs | aitaciunent proceedings were determined
D Tt o et | 0% D S s "oevas || A tmsis . Tomhe Error from Wyandotte Cornty. AND
whic o tor was under no le 3 i =
ebliaiion ta couvey, sud which W ia | The Firut Saiional Bank of Larpsd va J. W | 8fter the degiarstion was made, or that a hopa Atteat: C. J. BRO‘_VN. AFFIRMED.
goodi conacience hns no right 30 retain, a cours : Tyfte of repuve was =0 aently o, [sEar.] Clerk Suprewme Court
of equity will tnterfere sad correct the mis will not effect its adm iliey. SYLLARUR By THE COURT. AvieN. J »
Error from Pawnge County. & In such a where the thaory of ths
L Where = gr DO N e e Cotaany of | the has. | 796 . Whers tho testimony at the trial is confiict-

grantee ?mht-d froom =
granior a fractionsl elghty sers tract of land
subject o the righsof-yay of  the Union

b
of congress, was N fees In wid
parties d1d not actuslly know the width of the
right-of-way. snd tho conveyasncs, without con-
forming to the intent of the partiss, included
the tolwar wilth eovsnants of general
w-;::n ty; feld. That the grantor was entitled
10 v the desd refo S0 =8 10 except
m:g‘!imm the right-af-way to which he had
10 title.

All the jussicen cononrsing.

A troe copy.

Atiast: . L BEOWN,
[s®as) Clark Bupreme Cours
R

The State of Rangas, ex rel John T. Littls vs.
John Epencer.

Original Froceeding in Mandamus.
PEREMPIOREY WEIT ALLOWED.
BYLLAaBUS By THE Cotan HomToN, C.J

Chap, 220 af the seas. laws of 1850, declaring
woution lines In Gove mnd other counties pub-
Mo Blgbhwarya, is constitational, as a proper
tribitnal [« constizoted by the provisions of

the act so thet the land owners can cisim and
recelve dumages for the luod takso for high-

WRYE. _
ALl the Justicas congeurring
A true copy,

Attast: C. J. BROWYN,
IsEAL] Clerk Suprema Court
6814

The State of Eansas v&. Willlam Hoffman
Appeal from Clisss County.
AFFIRNED,

BYLraspe Br rae Couey. Hoarox.C.J
1. An information for pgrand lare de-

l:r{hlng the property taien as four hlar!ad of
gal eaitle”™ is vutticionils specific,

2 The rule annonneced: in the ease of State
¥o, Opesady, 19 Kas 5, “That the posscesion
af nnlon?r-npunr. recent y after It = stolén,
is primw facks evidence of fu!ll. and if onex-
plained may be suficlens of fisell wo
oonvidiion” followed,

& The evidence i the case sxamined and
Beld sufolent 1o suppors the verdiet of gality
and the sunfence pronouced therson.

All ihe juitices concurriag

A Ltrue gopy.

Attest;

[sEaL]

warrant &

C.J, RROWN,
Clurk Supreme Courk

PO,

The State of Kansas ve, Cody Prior
Appenl from Leaveowaorth Counsy.
EEVERSED,

BYLLABTA By rus Couvny, Honvon,C.J

L A motlon to quash should preceds ar-

ralpnment,

Y An information may be amended on the
trial as to all matters of form at the discre-
tion of the court. when the same can be dons

withont prejudics 10 the rghts of the defend.
ants.

O OWherd & statnte makes Ewo or mors dfs-
tinet pet= conneoted wiltn the same transac-
tHon Indlctable, ench one of whish may be
vonsidered as represonting a In the
same offensce, and o woton to gusah hetore
srTalsumant s prasented. such niormation is
10t Intully defoctive, bocsgss they are couplod
fia the spine fount

All sl Judges cancurring,

A trie copy.

Atteat: C.J1. BROWN,
[emat] Clork Supreme Counrt
Fo49.

The Stats of Kansas v5. Ban Douglas.
Appeal Irom Republie County.
AFFIKMED

ErLtanua By Tue Counse. Howroyx, CL F
L An information under sac. 42 of the
crimes act charging the defendant with hav-
ing as:ouited. maimed, wounded and (is-
d with a knife &, 1s not fatally defec-
¥e, becausc the woids “malicious=ly,” or
*willfdlly™ nre omitted, wiore the information
that the dsfendent did "unlawfull
sud f=loniously” make the adssuls opoz S, an
did “felonjously striks hiia,” ete,

2 It i not error for a trial court to refuss
o gonipel the =tita 1o elect oo which counst of
the information 1t will proceed when suich in-
formation contalns two ashnts, one under see.
A of the erimes gotand anosther under sec. 42
TR sl {1 oh

H are At aoure charging the ju
deflnws manslughier in the lnlrﬁl a . g
giving substantially she sistutory definitlon.
except omitting the words™in the hest of
B:nﬂm. such omis<ion 13 aot prefudicial to

- fh“ ol the defeadait.

£ dittde girl of the age of 9 years, who ayp

n'-un capable of recslving just prasstons of
s [acis u&;:ﬂjm_: whicdh e 1= sxamined

and of relsting th=m truly is n competent wit-
neRs. Her rompelency may be ghowse -= ‘ha
court during ber examinekion as o witns

3. Tha instruotiona aand evidenes rom-

Ialned of exam :ﬂv;l .lmlm r;ld n?t‘h:o !h. m.ls-
ngor aclic oyiaw o L) s
Ill.lnod‘npnl;t o orinl by the :eu '

iﬂ the Justices concurnng.

Lrne Sopy.
Attont:

C. J. BROWS,
[amas] 3

Clerk Suprems Cours
Posa

The State of Kanues ve, ¥, D, Waagh.
Appeal from Cowley County.

AFFIEMEL
BYLLARnS Br vur Couvns Hozmron,. Q. J
Such lan as the foll written
sent throngh :ﬁe mall by the intid lm

on o & trial jud in a matter still pend-
d not desm 3 necessary
yon with a body of frionds and oredit-
lmnress upon you hoaw fms it wna
should bave 1he monwy that was tisd
by the garnishment * =" ® aod axnprt
Ilﬂpw?hl:f = m:tu';d e s i
surnly, sed wo t soine
chanees for hearing. I did not ﬂ?-ﬁ: poEEi-
Bble that dur judps could be so warped by such
e tmulunnl;l o the Intar
Ol = r I rixde: him M
shod and mme L-';t't:ﬁvornruoe?t;cnt -
* ® Will you kiodly help me and l%m
%

‘me what | san do, th may Hnt you
mre not tha g:jt;:’tj 3 *uu's h“:t:n vo a
T IGAN [ B that 1k has,

snd you will lift & }md.?f:m mv h.all:'.i. And
the most unkind act of sl! whan we had not
even a chunce 10 ba heard, was for you 2o
allow the attorney to tax con f
mi’u' th.l 5““ — Nt -

:““ JIG.MII conge og.

33 C. J. BROWN,

[emas] Clerk Supreme Court.

Ti51

A. B Lanphear &
P - Gn;n_mayuﬂnrm:

Error from Atehlson Counsy.
AFFIRMED,

BYLianva BY Tax Court
F Where & plalnti® Lrings s actlon against s
f% apd hin wite to vor y >

w TeSOVEr UPOT AN 1B

m of the B aad
t is sought thereln and m'ﬁﬁuﬁ.:n.?l'
£

Horrox, C. J

3 in the rature of & oreditors
ahs wife, elalning

she heolds apeocific

18c Rail Jahich, nnder an act
-] WAy compRoy gyt

| months hefore :&
guuntly

AFFIRMED,

SYLLABUS By v Couver HoerTox,C, 2
Considering the parposs of the provisions
of chinp. 5, sess. laws of 185, relaling “lo re
cording of titie notvs or evidenies of condi-
tonal “:u.:{ & true inteypretation thareol
makés me notice of sach title notes oF ook
ditional sales to B Iubsequen: purchaser or
the creditors of ths vendee before toe par-
chise or ohtaining a llen b such promrty as
afféctual as eonatructive notles Ly d-oosit or
record In the office of the register of deads in
the connty where the progariy ls kel
oUrring.

All the Jnstices con

A trus copy. 1§

Attast: . BROWN,

[smar] Clerk Supreme Cours
i 8

John Morbach wvs. The Home Mining Com-
pany.

Error from Loayvenworth County,

REVERSED,

SYLLABRUS By rug Cornr.
-

1. Whire [n sa sctlon By s coal miser to're
cover damagss from a misfogoorporatinn for

Howrox, C. J

& personsl injusy caused by the falling ofs
Heavs stone feodh Lhe alde of 4 miuleg <halt
abous eighty foet deep wilel: wus Deing sunk
by workmen tom greatar depth, on account ot
the Galnre of sl corpiration o properly erio
or timbar Lhe gides of shie =hufs ta wilthin e

sullicient distance of the botovm thereof L0
rasonably protocs the workmed, and the dyvi-
Wince Intrpdiueed gpon. the Lrinl clowod thut
t e miner, althogeh experienced in mines of
wilier states, k nothicge abont the =haeft
wherd he was nmployed alicll e waes taken

down fn s tub or buckes,oxoapting that 15 had
besn tupresehited o ludm By Ly sdperin el
¢nt In eharge of the =haft that i was=All
rAght, nice and safe” and “That overyihing
wazg all sufe and kept nien” apd thet Lo lyaa
no koowlsnee or dppurtinlty 1o aswcersaln e
daagarots condition of the shaft Twfore his
injury;: H=Lf, The evidence was wutlinieat W
2o 80 8 jury spom the Figa of the e geced ooal

miner to recover damiages frow Lhe rorpors-
tian,

2 Tholnterest of a sivakhelder of 4 corpo-
ration s af i collsteral natury sad no: jone ln.
teroat of an owner.

3, The sere fact that o sonl miner cugagad
by a mining aorporstion ln sipkine 4 coal
shaft in whe ground fa a small stocinoider of
tha corporation wil: pot prevent Ll liowmn re-
povuring dniinges for & perona! Injury canssd
by the negligenve of LHe corporation. such a
stockbolder has no peErsonal contral or man-
gement of tha coslshafs o of Lhe corpurs-

on or s pmllmrt)'_

4. Whare the employer or employe are

egquslly competent 1o judge of the rlsh= mnd
h‘iﬂﬂlﬂ. and both have equel Koowlodes of
the surroundings, the smapluyer ennaont be eal-
pably negilgent 1o the amploFo afibougnn the
work may be daogerous and hazardous and
an.hungil:‘n- 1t might e mnde safir Ly Chie gm-
g!c(rfur. ‘he atowld choosw sp o do.  Huash v

id. Co.47 Baa %5; Rid. Co, ve Schruedern
47 Kae W5

a, Ao emnploye shonld leavs the dangeroas
employment of nls emlsloyur an dicovery
of the 'migsiers methorl of dolog hosloess,
when he. flzds that the mastor doss Hot rein-
edy the detiger cominlted ' and e=pacially
Is Lthils troe, When the dancer ls Lvmlosnl
or obvious from [ormer injuries recvived by
tth “tg:ploys in the pince where L= {5 em-

° AT] the Jastices concurring.

A true
Altase:
[BEAL]

C. J. BROWN,
Clerk Supreme Court,

2L S -

Kule Flatcher vs, The City of Ellswortl
Error fram Ellsworth County.
REVERSED.
By rux Couns.

SYLLABRUS Houwrox, 0, J

1. Whers there Is 4 esllar way, cropening,
spvantesn fest and five fnches in leasth and
nine feob and slx inctes in dapth, oo e side
of & Bullding sdioluane ni alley open for pub-

lie travel, and aueh cellar way, or apening, is
all iocated on and in the alleyr and por on s
1ot or private ground, ped has no malling,
sunrd or other protection sround {L and o por-
soo. Wwaleing in the alley. upon & dars atezot,

falls chereln without soy sesilscues opon Lis

v Held, Thut thn elty 2 Halle for the ia-
uries nustained theraby.

2. Theavidenes o this gase examinsd and
Held, That It ¢otpnot be dald,ns o matzer of
Inw, npoa the facts disclossd thur Lhe plaioeie
was gallty of such centrlhatory negligenoe ja
to prevent any rocovery; Jlald foo e, That
thers was sutticient evidence intraduced apan
the trisl In suppor: of ik esdse of motion
alldired hy the pialntlf to go to the jury.

AlL s Jusiices conoursiig.

A true copy.

Agteats C. J. FROWN,

[aEAL] Clark Supreme Court.
TieL

The Oty of Fureka v L A Marriflsld and
Mary B. Marrifield.

Error from Grestawoo . O
REVERSED,
SYLLARNUS. - By vaE Covar.

1. mm-bm'im of s statute glving an ag-
tion o }hc family. (_Ill‘;sl.hlil af klxn. fo7 I'.ii]t!l!E*
ooV of damusges i services rosultln

mﬁm. the death of & human bweing CII:I‘-
not be complalned of as an injury,

L _An action to rectver damages (or [n)uries
resuliing in desih is malntainands only by the

rson wha 8, by the tirmd of the statute, s

orfgnd tomafntain i
. Section 420 of the alvil code. as construed
with'séctions 3t and 422 A, of she <lvil code,
only parmits actions to survive for Injury wo
the wm;m when desth does pot result (rom
the Injury.

4. on death results from the wrongful
act or omission of anothar, sections 427 und
422 A, of the civil code apply.

&, l?nlaar the.!rmﬁm of santions
4230 A, of the 'clvil code, en. stal, 1540, Lefura
themext of kin of » decensed, whose danth Ja
oau=ed the wrnglnl act or ooils<ion of
another, ean malnisit an scton for Jdamages
in thap s of the perdsonal repressntative of
the : the petition muss slloge (hat Lo
dis pd, 4t Bhae time of his death, war a non-
reaidens of this lﬂ-ﬁ?: £ a residomc of this
- LLuat 80 person presentazive of hises-
mwmm

A true ¥- . ]

Aljast: C. J.BEOWN,

[ i ‘Clark Bupreme Courg

. BEF

Horton, €. J

4 and

;

The State of Eansas ve Issac G, Beal,
Appeal from Cowley County.
BEVEHKSED.

SYLLABUS By T Qorrar. JounsToN, J
1. Tha dischargs of o jury hefure the com-
plem.or'a*;ru{. ;lxho&tﬂ: " connent of Lthe
snd withouy saflicirnt resson, will
crdinarily bara further trinl: bot woare aftor
she trial was e 0 & JOUrOr was reported 20k,
anid where the #icEnuss and Intapacits of L
mrm: ad with the vin]l was bourd and
raiined Ly the court by judicial g ethods
& finding iade based apon wsimony
whiol fs not preserved thot o discharge wis
lhm_lu_mz %‘noemr ' Bhe mppdlaie Gourt can
wWas not i Catias for e

i disc TEn should oper-

motion to lidorsy Lae names of soverat
witnesses upon information wis fied puo
ay ﬁ srial, and subsg-

3

»i‘?.
i—:i
2

the nantes were frregulnrly indurdsed

dant bsesonss of the pus
ston which he entartalned for the wife of the
devensed and of the eriminal inthnney which
existed bétwenn thom, of which the doceasad
had Eonowledio, tostimony of the criminsl {g-
tlmacy is admissible in evidence in order 10
show motive in defendant for kﬂjlngtttm?;

ce . And also 1o show the
uf mﬁrlma that fins been commitsd,
B, "

general role, tastlmony mudlngh to
show ihe commisslon of aasther offense than
the ons clisrgwd |5 not admissible, but where
such other offenss l4 Intimutely connected
with the one charg fmportant proof tend-
ing to eatablish the Intter cannot be excludod
beesnse Lt may tead t0 prove the defendant
gul!a% af the other offeitss,

7. The admission of testimony of the man-
nesand cooduc tof the Becd soms sima
pravious bo the killing, which wae no: Enown
to the defendsnt nor connected with the
hoinlelds, sl which 18 of stuch a character
85 o prejodics the defendant, is error.

5. Statemeonts were given of a paper and of
1= contents which re d ww the difieculty
betweon Lhe deceoasnd and hils wife and which
wors of a prejudicial charncier as against the
dufendant. The paper itsell was not pro.
dided, nor ware the statements with relfarance
to the same made in the presence of the do-
fenduni. Hold. That the admission of the tes-
timons was prejudicial error,

5 AN extended cross-examination of the
defendant with reference . his conduct fif-
teen Years hefore theo ooounrrence of the homl-
¢lde, and which tended to prove previous acts
of sdaltary that had no connecilon with the
olfensze charged, Wi 101 rmrmiaaihla.

10, The court must décide 8= & prellmnlnsry
gunstion whether a dying doeclaration was
mnde aoder g sensas of lnpending death, and
the admlsslbllity of the ssine s exclusively
for ths sonsideration of the court; but, after
theevidence is admitted, 1ts credibility 1a an-
tirely within the gl_'or-inm: of the jury, who are
at Hberty Lo welph all the ¢lronmsiacess under
which thes declarations were made, yicfudiag
thove stleevicly provael fo the  jndpr, and 1o give
such tedtimony only such eredis aa, upon the
wikale, they might think it deserved,

if. A party who s unlawfully agthcked hy
andther, may stand his groupd awd v=s such
fores ns at the tlme reasonably sppears to him
o be pecessary. He is justifivd lhacting upon
the fuoiy ad they appear o him, and Is 1ot to
Epes 3ud§.:d by the facta a= they actually sre.

Aill the justices concurring.

A Aras copy,

Abtest: C. J. BROWN,
[sEaL] Clark Snpreme Counrt
VG54,

State of Kansss ve Timothy Crow.
Appenl from Decatur County,
AFFIRMED,

SYLLABUR Br rtuE Coprr. Jonssrow,J

In & prosecution for selling intozicating
lljunrs witbout o permis, it 18 not noossaary
since Lthe enuotment of chnpter 0 of tha l=ws
of 1550 fur the stase In the first inswunes to
pruve that the party chin did not have u
pernit 1o sel lntoxivating liguor for the ex-
ecepled purposoas,

All e jusiiess conenrring

A Lrue COpy.

Attest: C. J. BROWN,
{eat] Clerk Suprems Courk
9610

Etate of Kansas ve C. N. Keys

Appeai from Brown County.
AFFIRMED.
SYLLABTS, BY THE COURT.

1. An instruction that “it does not discrodit
a witness  he =hould voluntarily appear
withaur che lsdiuncy oF a stubpens” B not
preludidial error, w here the jory sre also wid
thni shoy Ay ke 0o consideration an{‘ fn
tefost wilel (he wilness inlght appenr 1o kave
Or any bas, prejudice or unfairaoess  msnl-
festea by Dl

+ Anp'error incharging the jury which could
ot Eave afocted the subdtanvidl rights of the
defenidunt afords no groonds for a reversal of
the judsmentc

All the justlces conourring.

A Lruw Copy.

FJOENSTON, J

Albesh: C.J. BROWN,
[szar) Clerk Supremes Cours,
L

L the matter of the up‘;‘uc.u:lun of George
Thomas for the wril of Babsas corpus,

inginal Proceeding in Habeas Corpus,
WRIT DES1IED.

BYLLABUS, By THE Couny. Jomxeran, J

1. The passage of the prohlbitory lgnar
Iase by the state lepivlatirs does not revent
cltles from snaciing ordinances providing for
the control of the Mjuor IramMe withln the
Hmite of such cliles.

2 Whery thers is only one aobjest con-
trined in the body of an ordinance, wideh s
clearly sxpressad In dts tluds, the fact thas
sucn title mby contaln 6“!?)]!13:\;1! will not
recder thaordiosnoe obnoxions to that Limi.
tation providing g it shisdl aot contnin
mere thin one 4,0, - + which shall ba cleaily
expressed in irs it

% Asuordinsnce of the city of Lawresce
wrohibiting and restrioting the liquor traffie
4 pxamined and held to be wvalid

Allthe justices concurring.

A true cOpY.
Albesy: < C. J. BEROWN,

[sEat] Clerk Supreme Cours.
T
Tha «Ceniral Kanass Loan & [nvesimunt

Compnoy. s Corporation. va The Chlosgo

Lumber Company, s Partpershipn

Ermor from Kingman County.
DIEMISSED.

BY Tax CovsaT,

nst several dafgnd-
uui;els hmlu Dy ap Lo lt:!.'fnpr&lg:iﬁftmét tor
review pnd iU e L & m Tatlon or
rever=al will nr}e,r:s a defondant who has not
bean mads 8 party thes pr Ing io errer
will by el s iasurd,

All thejosticss cOnOMTrTING.

A frue COpy.

STYLLASUS. JorNsTOoN, J

Whero a judgment

Attest, : C. L. BROWN,
[s=ar] Clérk Supreame Cours
F200.

George B, Hasie vo. J. W, Coannor, Sharifl
Error from Cowiey County.
REVERSED.

EYLLABUA By Tux CoURT. JorssTox J
1. In an action of mplnvln..l brou; :' hyh:
morigages o mwvrood- sttache ¥y &
cr!.-dlfurxo{ thé wmo T+ Who ¢lnlin thst
the mortpeegss 1s fmaudulent and thé deby
which it purporia to sscurs s not bonas fide,
and where 1213 abown that the morteage s
falr on lis face. diuly recorded, and that thas
morigare was o be actinal on of the
morigaged property at the dme of the Jayy of
the st ashmant, itdevolives upon the defend-
ants to show that the debt s=ccured by the
maorigage was not setual acd honest, and that
the maortgages were mide. for the parnpose of
deiayinzg and defrmuding the creditora of the

more r.
p creditar, who in good falth obtafns

from an insplvent debtor proparty or sevurity

in payment of an honest debi, where the

debior Ay have acted with tue desigs of ¥
aring and defrauding other creditdes,

noa loss his prefersnes by ;

the wrongful dexlgn of the debitor,

his only purpose (s o fairly obtain sat

tion or ssourlty lht-ll.lrlown debt, and that

Sk

The Firat Naslonal Bsnk of Ucbleskill, New
York va James M. Hellyer and Sarah J,

Hellyer, '
Error from Phlllips County.
.~ REVERSED.
BYLLABUR BY THE CovEr. JouNsTo=, J

In an action B0 recover personnl Lroperiy
mortgaged to seoure & debt, whers the de-
fondsnt sets up thae cleim of paymsnt and
which was the controverted fsaus in thes ¢see,
the burden of prool rests us(m the defundant
to prove such payment: and the giving of an
instruction which ln effect gasts this burden
upon the plaintdil Is error.

All the justices CoRCArring

A Lrue Copy.

Attest: C.J. BEDWN,
[sRAL] Clark Supreme Court
7152,

Howell Brothers va 5. B, Campbell, et al.
Error from Decatur County,

AFFIRMED.

BYLLANUR By rax Counazr Jomxsros, J
Eefors judgment can be  ordered sgalnst
riies named s defendants (n an action who
ve ol bhaen sorved with stoomons and who

nee In default, it must be clearly shown elthsr

that they persunslly appeared o cour: ar that

soine adthorized purson appeared for them
All the justices coucorring.

A trus copy.
Ablesb: E ; 5, BROWN,
[suarl Clerk Sup®eme Court.
TD4AT,

Atchison, Topeka & Santa Fe Rallroad Com-
pany va. Alfred M. Secley,

Error from Johnson County.
AFFIRMED.

SYLLABUS By Tas COURT. Jouxston,J.

I. A constructlon tralo was operating In
Missourl. carrying suppliea along the lioe of
the rallrond, An opes oar was loapded with
conl st 8 statlon, and upono the top of the lond
two smoke - stacks were loo=ely placed. subiject
to be shaken off by s Jerk resulting from the
starting or stopplnz of the traln. The duty of
lording such cars dovolved unpon the swstion,
apent and not upon the trelnmen, spd L was
the duty of the yardinaster, and in Lil- absencs
thist of the statfon agent, 1o ses Lhnt Opun cars
were properly inspectod and prepared o be
put oo the traln for transpiriation. When
the tratn renched the siution, a Lrakeman was
directed to hurry and couple the car abead of

tha enqin:f 80 a8 o gel ont of tho way ol n |

eom g train, and wee then directod to burry
and get opon tho frant end of the coarand keop
a loekous upon the track In the direction they
were golng, the ear belng pushed shicad of the
enging o a siding a short distance sway., In
‘hﬁl position and looking forward, his back
WAas oW the lobde sinmoke-stacks on top of
the conal While' bé was oocapying this ;,Igce.
ihe enginser carelessiy a.primd the airbrake,
eheckl the spevd of the train and lerking
e 0 car 80 Lhat the loode smouke-2fncks
pushed forwemrd sand struck the bhrakoman
upon the body, throwiog bl down under the
whowls 0f the oar, whordby he was badly in-
grod. Theore was testimony thst he bad no
nowledge or opporiunity to know of the
dangerous condition of the rar, Upon a trial
the jury 10cnd that the iajury resclited from
the negligences of the company., and got feom
any wantof eare 0n the part of the brakeman,
H/LE That it was the duty of the compmny to
properly prepars and Inspec: the car hefofe L
was turped over to the Lralimeu (OF Lrans.
poriation: nud those who did prepare and In-
gpec’ tha ssme were nol 1o the ssme grade of
servies with the tralnumen, and they did not
siand as Lo anch other jo Lhe relation of fellow
pervants: and. furiber, that the company is
Hiable for the neglleency snd rosulilng lulury.
2 Evidenve examined. and held (o e suifl-
elsnt to sustain the yverdiot of the jury.
Allthe justives concurring.
A lrue gopy.

Attosts C. J. BROWN,
[sgaL] Clerk Supreme Court
T,

the Cltizens” National Bank of Kingman vs,
George F. Berry & Company.

Error from Kingman County.
REVERsSED
SYLLABUS BY TUE COURT. ALLEN, J
The presidant of & banking corporation has
the power (o amploy sond matewe the Litigs-

vion of the bank ia the alisence of any orderof
the board of diredtors depriving him of such

POW .
All the justices concarriog.
A iris SUpy-

Atlgsc: C.J. BROWSN,
[=EaL) Ciaak Bupreme Court
TS

The Citinens” Blnk"-ip’ (‘":Eml:l va. J. C. Mo

Error from Kingman Coanty.
REVERSED.
STLLABUS By ™eE Coonr.

B, & Oo. obialned a Judgmenti agalnst the
Cluizens’ National bank, of which defendant
claims shat plalniiff is svecessor, {(Toder an
excoutipn lssu¢d on such Judgment, withont
ANy proceds ] against the Cliizens' banik,
plaintiff in this case. the defendant as aberif
gpleed rlulntﬂl". properiy tosatlsfy such judg-

Anres.J

ment, Held. That such selzara was wrongful
All she justices concarrng.
A tmie copy. :
Attost: C. /. AROWRE,
[sxai) Clerk Suprema Court.
iz

Mollne Plow Cumpln‘): va, P. A, Rodpers and I,
. Uooper.

Error from Ness County.
~ AFFIRMED.
SYLLARUR By var Cover.

1. A vendor who s=lls and deliver= goods as

rice= and on terms of payvtuent dafinitely
E;m by the contract, b it retains this right to
elect to taks the goods remalning unsold Ly
hi« vendes oa the psoperty of the vendor, [
not the ownar of the goods uniil =fter the
actual exerciss of sueh election, and creditars
of the vendee who sttach suech goocs prior to
sny election by the vendor mequire & valtd len

therson.

2 Where goods are delivered by the ocwnar
to A agent under a contract antharizing the
agyni 1o =oll and retain all the proccuds over
the price ized tnga contract, and also giving
the o_m:p_r the ri_m tlrl. o ?llot-_ of the ﬂ;lﬁon
o uire payment from the speni of the
prl;:*d:g:d or ull oudnddeli\';re(i o hilm, and
whero the agent onds and the praperty so
in his passedsion Is attuched by hils ersditors,
if the owner with knowledee of tliese facls
DorrCBse DrIES DE e Foda. tranting ian srans.
purchese o - reating the trans-
action a3 g sale, tha sommencement of such
sction passes the title to the agsut, and will

revent the owner fadm thersaller mafulaln.

£ an aotion to recovar the proper:ts from the
aherifl holm_ it nhder writs of attachment.

All the ) s concurring.

A iruns cOpy.
Attest: C. 1. BROWN,
femasn) Clerk Suprems Court.

ALLEN],

9D
Tho State of Ransas va. Cliaries Lewin

ingz, aad the trinl pourt sets asida the verdiot
of the jury snd fate & new wrial, eoure
will pot undertnke o walgh the svidencs, but
wil! affirm the order of the lower courts.

All the justices conourring.

A tria copy.

Attesk: G, J. BROWN,
[nxad] Clerk Sapreme Court.
7140,

Franklin Guess, et sl va Lewls M. Briggs,
ok al

Error from Atchison County.
DISMISSED.
SYLLARUSE. ByY Tan Cover,

in order to ve an sction pending in thds
court on a potition in error. where fo consent
to such revivor 1s given, it is necessary Lhat
noticw of the application shall be sorved on
the adverse pariy as nired by section 429, of
the rode, and an mur obinined withous
vither consenl or notice 18 & nuilicy,

All whe jusiices concurring.

A trus gopy.

Anux J.

Allest; C. J. BROWN,
[s2al] Qlerk Supreme Court
i

8. 1. safford, et al. ve. Honor Turner.
Errer from Butler Connlty.
DISMISSED,

Ti5

Charles Schram. et al va. Honor Turner,
Error from Bytler County.
DISMISSED.

BY THE COUET. ALLes, J

STLLARUS,

By urder 0f the dlstrict court sn extension
of ime to make snd serve o caso was granted
The order fixed the thne for suggesting smund-
wients, spd provided for sattlement of the qudd
on five days' notice. The record nils 1o show
any amendmsnts suggested. Nao rotios of the
tiae of settlement was given, and thers was
Hefd, That the petition in error must be dis-
oy lasedd

All the justicos concurring.

A truse COpy.

Arteut:

[sxai])

C. J. BROWN,
Clerk Sapreme Courk

| 7190
! C. H. Thayer ve. C. Hoffman & Son.
Error from Dickinson County.

AFFIEMED.

BY TR Covay. ALLEN, J

1. Anagent amployad to sell filoar on com-
misplon is ;rrmmmud o act for his ;-r!uclgnl in
making sules unless it clenrly appears that it

SYLLABIE

agent was dealing fn the particular transse-
tion with the Xﬂudp‘l on hls own secount
and where it does not so appear, profts ob
twined Ly the agent Lo the sale of the prinel-
pal's goods belung Lo the prinelpal

L Where all the n
partles to 8 onse are ncluded (i lotlers and
telegrams, and the plaintiff offers a part of the
correspondent, witer baviog identified the

for the court to permit thne witheds on oross
exnmina‘ion to ldontify the balatew of th-
correspondence with relation Lo the same
trunssction, and offér the sawme in evidence in
connection with the cross exnminantion.

All the justices Sunecusrring.

A Lrue COpY.

Abtest: O, J. BROWN,
{sRar] Clerk Supreme Court
L

Thomas B. Clement vi. The Wichita & South-
westera Hallway Company.

Error from Sumper County
AFFIRMED,

72149,

B. Clement vs. The Wichita & South-
western Hallway Uompany.

Thomes

Error from Sumner Couanty.
AFFIRMED.

| BYLLABUR BY THE CoURT. ALLEN. J
The notice requlrad by parsgraph 15083, of
oral statutes of 1889, to ba given in pro-
125 W condemn the richi-of way for a
! rallraed, may be given and slgnsd by the ¢om

| misllooers appolnted to meke the condempa-
tloe. .

2  The cviamissioners may properiy s body
In the repo 't which they fle with the county
clerk, & swatement of thalr dolnes with refer-
ence W givieg uoblce of the Usie whun they
wlll proceed o lay o thig rante of the rail-
yoad. and such recitals are prima “acic evi-
denee of thy fucts thereln gtated,

L Recltala in the report of Bhe commfaslon-
ers appo‘nied to condemn a rightaf-way
shawing the followlng facts: “Aftarwands on
the 15t day of July, A, D, 107, we cansed 1o be
pullished in the sumnoer County Sienderd, »
newspaper published in sald Sunuer founty, s
nulite, of which the following ls x copy.” ¥
Ipwing which is & potice thak thes will peo-
ened to lay off the route on the SOth day of
July. A D ISST. which notles Is dated at thns
bottom June 25, INa7, and <igned hf the eap-
mizsloners; afteor this comes the following re-
eltal, *Which snld notlee svwus published for
thirty days before the thine Sxed (or procesd-
ing 10 lay ol sald route, atd al'erwards, on,
to-wits: the Mo day of July, A, D 1547, st the
time and place mentioned (o sald noties afores
safid, we met, orgsnlred, and sdjourned to
meat #nt the same place on the 3rd day of Au-
gus:, 187" haviog been ascted upon by the
commisgionord, na a valid notice, and so eon-
strued by the district court, Jehl, To show
prime facie thiat thirty days’ notice was given
as regulred by the statule,

Allen, F. di.uaenr.inj;.

Horien, C. 1, and Johnston, J., concursing

Attest: C.J. BROWHN,
{smaL) Clerk Supreme Court.
4
S151

Inrel D =ims
Origingl Prooeeding In Habess Corpua
PETITIONER DISCHARGED,
BY TR Covar. ALLEX. S
1 H}I-:;‘ t?;‘;: |P t-.u 3} : su?ltug ': ug&nc‘:o':‘tzl’e: :‘:‘::‘ufi: n?y‘

attorney Lthe power 0 comimit witoesses for
contempt on aceount of a refuosal Lo be sworn,

SYLLABOR

stitutional and void.
Horton, C. Jo and Johwston, J, concarriog
sneclaliy.
A Lrie COPY
Atteat:
[emar)

€. J. BROWN,
Clerk Supreme Court,

I% THE SUPREME UoURr +

OF THE STATE OF Eaxsam |
1, €. 7. Brown, clerk of the suprems eourt of
tha staie of Eansad, 40 hereby certify that the
forsgoing are trae snd correct coples of the
wyiiabi Ut!m docistons lao :h&.;laqu '"g’“’d

Ccodi: as thy same appoar 0 my olics,
Witnesa my hand abd the seal of the suprems

cours, this 9th day of July, LN,

l [#maL]) . (S:E:-'B WN,
L |

no _appuarance on the tu of the dalendant,

wa=s underatood between the partles that the

tlations between the

smine Ly one of the dafondnnts, It s nol arror

or lestify as provided In ihls ssction. s uneon- |

MATERIALS.
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ache are cured by wem
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free.
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The greatest pile remady over
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